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1. S. 44BB: Business of exploration, etc. of mineral oils

Applicant, incorporated in Norway provides geophysical services to oil and gas exploration industry and is awarded contract by Cairn Energy Pvt. Limited (Cairn), India to conduct seismic surveys and provide onshore seismic data acquisition and other associated services. Revenue contends that services extended by the applicant fall under Explanation 2 of section 9(1)(vii) and not under S.44BB as the applicant is not undertaking a mining or like project but is undertaken by someone else and certain technical services are rendered by the applicant to the business enterprise that takes up the project. AAR held that S. 44BB will apply relying on its ruling in Geofizyka Torun Sp.zo.o, in AAR/813 of 2009 where it had held that if all the services that are in the nature of technical services within the meaning of Explanation 2 to section 9(1)(vii) are to be computed in accordance with 44DA, very little purpose will be served by incorporating special provision in 44BB for computing the profits in relation to the services connected with the exploration and extraction of mineral oils. AAR further held that the entire mobilization/demobilization revenues including revenues attributable to journey of the vessel outside India received by the applicant with respect to seismic data acquisition and/or processing contracts would be taxable in India at effective rate of 4.223%.
V Bergen Oilfield Services AS, Norway - AAR No 857/2009 dt.16.05.2011
2. S. 45, S. 47 & S. 48; S. 92 to 92F; S.195: Transfer of shares to subsidiary - Transfer Pricing - TDS
The applicant, Goodyear USA holds 74% in Goodyear India, a listed company and intends to transfer the same without any consideration to Goodyear, Singapore, its wholly-owned subsidiary as part of global reorganization. Applicant contends that as the full value of consideration received or accruing as a result of the transfer of shares is nil, the mechanism to charge the capital gains to tax fails and further submits that as the contribution of shares is by way of ‘gift’, it would not amount to ‘transfer’ under the said sections. AAR stated that it is settled law that Section 45 must be read with Section 48 and if the computation provision cannot be given effect to for any reason, the charge under Section 45 fails. Hence held that as the ‘consideration’ is incapable of being valued in definite terms or it remains unascertainable on the date of occurrence of taxable event, the question of applying the said sections would not arise. Further held that provisions of section 92 to 92F of the Act will not be applicable in the absence of liability to pay tax. Also question of TDS does not arise.
Goodyear Tire & Rubber Co., USA – AAR No. 1006 & 1031 of 2010 dt. 02.05.2011
3. S.2(28A): Interest income – Taxation – India-USA DTAA [Article 11]
Applicant, ABC of USA discounts bills of exchange drawn by ABC India on the buyer which is another non-resident ABC group entity in pursuance of goods sold under normal/merchanting trade. AAR stated that as per definition of said section, for any interest to accrue, there must be a borrowing, debt, deposit or obligation to repay. When a promissory note is discounted, no doubt keeping in mind the prevailing rate of interest, no obligation is incurred for repayment of the money by the person who discounts the instrument or the person who gets it discounted. There is no contract implied or express to deem the amount involved as a deposit or loan. All that the discounting achieves is that it enables the seller to realize the price of the goods then and there or prematurely but at a cost. Further, on that basis, the discount given could not be held to be interest within the meaning of Article 11 of the DTAA. However, on discounting the promissory note, the legal right to receive the proceeds accrues to the applicant and hence the income to the applicant accrues in India and it is the business income of the applicant. That business income accrues in India, though realized later, applicant is liable to file a return of income under the Income-tax Act.
ABC International, USA – AAR No. 840 of 2010 dt. 03.05.2011

4. S.9(1)(vii): Fees for Technical services – India-UK DTAA [Article 13]
The applicant, RRD India enters into a Data Processing Services Agreement with RRD Global, UK where under RRD India avails of data entry & scanning services from RRD, UK and pays fees for the same. AAR stated that after examining the nature of services undertaken by RRD, UK it was clear that they are in the nature of routine data entry, application sorting, document handling and data capturing services and do not involve the usage of any sophisticated technology and took the view that under no stretch of imagination it can be said to be technical, managerial or consultancy services and hence the consideration received for such services do not come within the purview of definition given in the Act  and is not taxable and question of withholding tax does not arise.

R.R. Donnelley India Outsource Pvt. Ltd. – AAR No. 883 of 2010 dt. 16.05.2011

5. S. 44BB: Business of exploration, etc. of mineral oils

Applicant, incorporated in U.K. provides geophysical services to oil and gas exploration industry and is awarded contract by Petrogas E&P, LLC to conduct electro magnetic data acquisition, processing and interpretation of data in respect of offshore exploration block in India. Revenue contends that services extended by the applicant fall under Explanation 2 of section 9(1)(vii) and not under S.44BB as the applicant is not undertaking a mining or like project but is undertaken by someone else and certain technical services are rendered by the applicant to the business enterprise that takes up the project. AAR held that S. 44BB will apply relying on its ruling in Geofizyka Torun Sp.zo.o, in AAR/813 of 2009 where it had held that if all the services that are in the nature of technical services within the meaning of Explanation 2 to section 9(1)(vii) are to be computed in accordance with 44 DA, very little purpose will be served by incorporating special provision in 44BB for computing the profits in relation to the services connected with the exploration and extraction of mineral oils. AAR further held that the entire mobilization/demobilization revenues including revenues attributable to journey of the vessel outside India received by the applicant with respect to seismic data acquisition and/or processing contracts would be taxable in India at effective rate of 4.223%.
OHM Ltd., U.K. - AAR No 935/2010 dt.16.05.2011
6. Reimbursement of salary under Secondment Agreement – Fees for Included Services – India-USA DTAA [Article 12(4)(b)]
Applicant Verizon, India is a wholly-owned subsidiary of Verizon, USA and enters into a Secondment Agreement with GTE, USA which is an affiliate of the parent company. Under this agreement, GTE, USA deputes three employees. The applicant submits that the payments made are in the nature of reimbursement of salary and expenses paid by GTE, USA to the expatriate employees. The tax payable at source on the salary and benefits that accrue to the expatriate employees are paid in India. As the applicant is the economic employer of the seconded employees, the liability to deduct the tax is upon the applicant under section 192 and no income arises to GTE, USA as it only represents cost to cost reimbursement. AAR observed that the Secondment Agreement specifically provides that the seconded employees shall remain the employees of GTE, USA. The payment of their salaries is not dependent on the applicant. What accrues and arises to the employees is by virtue of their employment with GTE, USA. The application of the income by GTE-OC while making payment of salaries to its employees has nothing to do with its accrual hence neither the nature nor substance of the transaction would change to give it the character of reimbursement. AAR further ruled that as the services provided by GTE,USA are in the nature of managerial services, the payments made by the applicant are covered under “fees for included services” under Art.12 (4) of the DTAA and are also covered under “fees for technical services” as defined under Explanation 2 to section 9(1)(vii) of the Act. 

Verizon Data Services India Pvt. Ltd. – AAR No. 865 of 2010 dt. 27.05.2011
7. S. 44BB: Business of exploration, etc. of mineral oils

Applicant, incorporated in Singapore has entered into a time charter vessels hiring agreement for provision of its offshore service vessels to Transocean Offshore International Ventures Ltd. (TOIVL) in India who in turn is providing various offshore drilling and support services to ONGC. Being a time charter agreement, the entire operation, navigation and management of the vessel provided on hire is under the exclusive command and control of the applicant though the vessel is operated and services are rendered as requested by TOIVL. The applicant submits that the offshore drilling activities are an integral part of exploration and prospecting activities for mineral oil. Revenue submits that the services carried out by the applicant is technical in nature and income is liable to be taxed as fee for technical services. AAR observed that for the purposes of section 44BB of the Act, the vessels provided are covered under the definition of “plant”. The consideration received for supply of “plant” i.e. the vessels on hire when used in the prospecting for or extraction or production of oil and gas is covered under the special provision for computing profits and gains under said section. AAR further held that said section will apply relying on its ruling in Geofizyka Torun Sp.zo.o, in AAR/813 of 2009 where it had held that if all the services that are in the nature of technical services within the meaning of Explanation 2 to section 9(1)(vii) are to be computed in accordance with 44DA, very little purpose will be served by incorporating special provision in 44BB for computing the profits in relation to the services connected with the exploration and extraction of mineral oils. The rate at which tax is to be withheld from payments made by towards time charter of service vessels will be 4.22%.
Bourbon Offshore Asia Pte. Ltd, Singapore – AAR No. 937 of 2010 dt. 12.07.2011
8. S. 9(1) (vi) & (vii): Income from Royalty – Income from fees for technical services – India-Sri Lanka DTAA [Articles 7 & 12]
Applicant, Lanka Hydraulic (LHI) is awarded a contract by WAPCOS, a PSU under Ministry of Water Resources for its technical feasibility studies for Kolkata Port Trust. On the basis of man hours, substantial part of the services has been performed in Sri Lanka and only about 20% of the services are rendered in India. It outsourced part of the services relating to investigative assessment to another independent contractor in India and also paid 5% of the contract price by way of representative fees to another Indian company. It enquired, in the absence of specific Article for the taxation of Fees for Technical Services (FTS) in the India-Lanka DTAA, whether the consideration is liable to tax in India under Article 7, which deals with taxation of business profits. Revenue contended that the services provided are FTS and taxable u/s 9(1)(vii) of the Act. It also contended that in the absence of a breakup of the consideration between software and other services and the fact that the software is not sold but licensed, the consideration is in nature of royalty. AAR observed from a comprehensive examination of the Tender and award of the contract that the objective for which the tender is invited is to obtain best possible studies to improve the channel depth and restrict the quantity of dredging. The studies would result in providing know-how to WAPCOS on long term basis. The scientific experience in hydrology possessed by LHI to study and adopt the required model is what is intended in the tender. Therefore, what has been provided to WAPCOS is not an off-the-shelf product which is sold to it but scientific equipment for its perpetual use. The ownership in the core of the product, that is to say, the software, is not sold. The software is the heart and soul of the technology transferred by LHI. The intellectual property rights in the software are not transferred. Hence ruled the payment falls under the term royalties as per Art 12 of the Treaty and taxed accordingly.
Lanka Hydraulic Institute Ltd. – AAR No. 874 of 2010 dt. 16.05.2011

