S. 139(1): Filing of return when income is not taxable in India -- Capital Gains -- India-Netherlands DTAA [Article 13(5)]

Applicant transferred 50% shares of its Indian subsidiary to a company incorporated in Switzerland. It submits that such transfer would be governed by said Article of the DTAA and would be taxable only in Netherlands as purchasers are residents of Switzerland. It further submits that it is not required to file a return of income as the said section is merely a machinery section that would apply only where the transaction entered into by the foreign assessee is liable to be taxed in India.  Revenue concedes that transfer would not be taxable in India but urged that the whole exercise, from start to finish, of determining the taxability or otherwise of the transfer is carried out under the Act and this requires compliance to the machinery provisions of said section - AAR accepted the views of learned CIT and further observed that as per the third proviso of said section, every company is required to file its return of income, whether it has an income or a loss. Instead of causing inconvenience to the applicant, the process of filing of return would facilitate the applicant in all future interactions with the Income tax department   

VNU International B.V., Netherlands - AAR No 871/2010 dt.28.03.2011
Capital Gains tax -- India-Mauritius DTAA [Article 13(4)]

Applicant is a company incorporated in Mauritius and was issued a Tax Residence Certificate by the Mauritius Tax Authorities. It realized capital gains from sale of shares in Indian company - AAR observed that in the case of Azadi Bachao Andolan 263 ITR706, the Honorable Supreme Court has held that the certificate of residence issued by Mauritius Revenue Authority constitutes a valid and sufficient evidence of residential status under DTAA. Also, CBDT in Circular No. 682 dated 30.03.1994 has further clarified that under the DTAA, a resident of Mauritius having income from alienation of shares of Indian company shall be liable to tax only in Mauritius. In the case of E*Trade Mauritius, AAR No. 862 of 2009, and, the Delhi ITAT in the case of Saraswati Holding Corporation, 2009-TIOL-529-ITAT-DEL, held the view that the gains arising out of alienation of shares of an Indian Company to a company who is a resident of Mauritius is liable to tax only in Mauritius in terms of Article 13(4) of the DTAA - Hence ruled that on the facts presented by the applicant and in the light of legal position discussed, the applicant is not liable to pay capital gains tax in India in respect of the transfer of shares.

D.B. Zwirn Mauritius Trading No. 3 Ltd., Mauritius - AAR No 878/2010 dt.28.03.2011

D.B. Zwirn Mauritius Trading No. 2 Ltd., Mauritius - AAR No 879/2010 dt.28.03.2011
S. 44BB: Business of exploration, etc. of mineral oils -- Computation of profits of foreign companies 

Applicant has entered into a contract with ONGC and Cairn Energy to conduct seismic survey and data acquisition activities. It has specialization for identifying the surface of the ocean for tapping gas and oil reserves - AAR observed that unless a seismic survey is taken, it is difficult to locate the ocean surface with oil and gas reserves. Drilling and other examinations are ancillary for this purpose and hence activities of the applicant fit into description of said section demanding computation of its income in accordance with this provision
Global Geophysical Services Ltd., Cayman Islands - AAR No 873/2010 dt.15.03.2011
S. 44BBB: Turnkey power projects -- Computation of profits of foreign companies 

Applicant is an engineering, procurement and construction company. It is a subsidiary of Toshiba Corporation, Japan. It is awarded a contract by an Indian company that is implementing a power project at Mundra for erection of steam turbines, turbo generators, etc. Simultaneously, its holding company Toshiba Corp. is awarded an independent and distinct contract for off-shore supply of plant and machineries for the said power project. Learned departmental representative argues that the contract is a composite contract and that there is the possibility of nexus between the supply contract awarded to Toshiba Corporation and the erection contract awarded to the applicant that would impact the taxability of all the transactions taken together - AAR observed that both the contracts are independent of each other. The consideration received by M/s Toshiba Corporation is not taxable in India for the off-shore supply and facts in the case of the applicant squarely fit into the description given in said section - Hence ruled that said section would apply; it would also apply in case applicant engages services of related party or third party for supply of labour for executing the work under the applicant’s overall responsibility

Toshiba Plant Systems & Services Corp., Japan - AAR No 864/2009 dt.22.02.2011

2nd proviso to S. 48: Long-term Capital Gains -- Availability of indexation benefit to non-residents -- India-Canada DTAA [Article 24]

Applicant holds 74% of the equity share capital in Transworld Garnet India Pvt. Ltd. (‘TGI’) and enters in an agreement to transfer such shareholding. It contends that denial of indexation benefit is tantamount to discriminatory tax treatment under the DTAA - AAR observed that said Article seeks to prevent differentiation solely on ground of nationality and not on basis of residence status. The state is not obliged to extend the same privileges which it accords to its own residents to one who is not. For example the residents are taxable on their worldwide income and the non-residents are not - Hence held that denial of indexation benefit to the non-resident applicant while computing capital gains arising from the sale of shares of TGI would not amount to discriminatory treatment in terms of said Article.

Transworld Garnet Co. Ltd. (TG) - AAR No 843/2009 dt.22.02.2011

