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1. Admissibility of the application to the Authority after filing return of income - held as barred - application rejected
Application was made by the applicant to reconsider the view in the case of SEPCO III Electric Power Corporation that upon filing the return of income, it cannot consider the question where return has been filed. 

It was stated by the authority that the fixing of the date of notice under section 143(2) / 142(1) of the Act by the income-tax authority as the starting point, would result in vagaries and to the use of different yardsticks to different applicants. A jurisdiction cannot depend on such vagaries. It is, therefore, necessary to have a fixed common point or event for determining the existence or absence of jurisdiction. Applying that test it is held that the definite point should be the date of filing of the return juxtaposed with the filing of the application before this Authority. Thus the application is rejected.
Also it may be noted that in the instant case the applicant has approached the authority more than four years after the transaction giving rise to the application was entered into and even assessments for two years were already completed.
Red Hat India Private Limited - A.A.R. No. 1050 dt. 3 February 2012
2. Buy-back of shares by Indian subsidiary company - applicability of section 46A or section 45 read with section 47(iv) - Indian subsidiary held not to be 100% owned as some shares held through nominees - section 46A being specific provision - capital gains chargeable to tax in India
Applicant, a company in Germany holds 43,83,994 shares in the capital of a public limited company in India. Balance 6 shares are held by group companies as nominee of German company to maintain minimum number of shareholder to 7 as required by the Companies Act, 1956. The Indian company has proposed to buy back shares from the applicant. Applicant has approached Authority for ruling on following questions

1. Whether, in the facts and circumstances of the case, would the transfer of shares in the course of the proposed buy-back of shares, be exempt from tax in India in the hands of the applicant, in view of the provisions of section 47(iv)? 

2. Without prejudice to Question 1, whether the applicant would be liable to tax under the provisions of section 115JB of the Act, in the absence of any business presence or permanent establishment („PE‟) in India? 

3. Where the gains arising to the applicant in the course of buy-back of shares by UVW India, is not taxable in India under the Act, whether UVW Germany is entitled to receive the amount on buy-back of shares without any deduction of tax at source?

AAR held that the exemption under section 47(iv) is available only where the parent company itself holds, or its nominees separately hold 100% shares of the shares of the subsidiary. Also the AAR observed that a nominee shareholder has the same rights in the company as any other shareholder and hence the shareholding by the nominees is not to be equated with the shareholding by the Applicant. The AAR held that section 46A has to prevail over section 45. The AAR referred to the speech of the Finance Minister and concluded that the intent behind the section was to clarify that income earned on buy back of shares would be deemed to be capital gains and not dividend income. On that basis AAR ruled the capital gains to be taxable in India. Without further discussion it was held that section 115JB has no application and the income being chargeable to tax, the applicant cannot receive any amount without deduction of tax at source.
RST AAR No. 1067 dt. 27 February 2012
3. Income on sale of CCDs - CCDs in the nature of debt until converted - income recharacterised as interest income - benefit under India-Mauritius DTAA denied

Z, the applicant and an Indian Company V (hereinafter referred as "V") invested in equity shares and CCDs of Company S (hereinafter referred as "S"), wholly owned subsidiary of V. Under the investment agreement executed between S, V and Z, the CCDs were mandatorily convertible into equity shares upon the expiry of 72 months from the investment date; additionally, prior to the mandatory conversion date, Z had a put option to sell specific number of equity shares and CCDs to V and V had the call option to purchase the said shares and CCDs from Z. V exercised the call option and purchased the CCDs from Z. The tax officer however rejected the application and asked V to deposit the withholding tax on this transaction. Z subsequently approached the AAR for a ruling on the issue.
AAR held that CCD was in the nature of a debt instrument and the obligation to repay the principal and an interest component were embedded in the concept of debt. The AAR further concluded that 'interest' denotes any type of income that become payable on a debenture. On review of the investment agreement the AAR concluded that S had no power to exercise any management control over its business and that for all practical purposes V and S were a single entity. Additionally, V was required to share with Z, its financial statement, debt servicing status etc.
In light of such provisions, the AAR observed that on a close reading of the investment agreements, it was apparent that the commitment to repay the debt was on V, the parent of S and not S and therefore, the purchase of CCDs by V from Z should be considered repayment of the debt such that income arising to Z should be treated as interest income.
Z AAR No. 1048 dt. 21 March 2012
4. Dutch Citizen - Sale of tenancy rights in property – sale of shares of a company holding ownership rights in immovable property – Taxability – Article 13 of India-Netherlands DTAA

Mrs. Punnika, Dutch resident holds ¼ interest in the tenancy rights and 596 shares in Parikh Agencies Pvt. Ltd., a dormant company holding ownership rights in immovable property in Mumbai. The applicant desired to know her tax liability under the Indian Tax Laws and under the laws of Netherlands in respect of the release of tenancy rights and on sale of the said shares. The questions involved for ruling are 

1. Is the amount received for the release and relinquishment of tenancy rights, a real estate transaction liable to be taxed under the head capital gain and further, is it to be taxed in India or in the Netherlands? 

2. Is it correct that the capital gain tax on sale of shares is to be paid in the Netherlands only and that, the TDS already made on the sale of shares is to be refunded to her by India? 

It was held that
Ans. 1 The amount received for the release and relinquishment of tenancy rights is liable to be taxed under Article 13.1 of the DTAA in India. 

Ans. 2 The capital gains on sale of shares is taxable in India under Article 13.4 of the DTAA. The TDS already paid on the sale of shares is to be allowed credit against any tax demanded by the Revenue, upon its proper verification.

Mrs. Punnika Parikh AAR No. 1092 dt. 22 March 2012

