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1. Compensation on settlement for transferring defective title in Patents-part towards grant of right to use-taxable in India
The applicant (the applicant includes predecessor) designed a software relating to payment processing platform and outsourced the development of software to Satyam Enterprise Solutions Limited. After developing the software, Satyam entered into assignment agreement assigning in perpetuity all worldwide right, title and interest in the software and Intellectual Property Rights and Copyright over the software developed. The applicant filed a provisional patent application with the United States Patent and Trademark Office in respect of the software developed. The applicant discovered that some of the signatures in the inventors assignment purportedly signed by the inventor employees of Satyam, furnished to the applicant and filed by the applicant before the Patent Authority, were not genuine but were forgeries. Accordingly the applicant could not proceed the infringement of patent against Qualcomm Incorporated and Verizon Wireless. The applicant filed a complaint against Satyam in the District Court of Texas. It sought the relief of a declaration as to the validity and enforceability of its patent under the laws of the United States, damages resulting from fraud/negligent, misrepresentation and/or forgery by Satyam in providing documents containing forged signatures and in breach of contractual covenants, exemplary and punitive damages for fraud and forgery and for interest and costs. To reconcile the differences, the parties entered into a Settlement Agreement as under

a) It was agreed by Satyam to pay $ 70 mn in two installments, first installment to be paid within 10 business days of Satyam getting necessary approvals.

b) The amount was to be deposited in the Escrow account and it was agreed that in the event first installment is paid after 180 days or more of the settlement agreement, the applicant will receive all accrued interest with respect to the First Payment. 

c) The applicant will grant a perpetual worldwide, royalty free license on all of its patents, pending patents and any future patents to Satyam and its affiliates

d) Such royalty free license shall not be assignable.

Satyam deposited the payment in Escrow account and moved to the Supreme Court of the State of New York seeking a declaration that it was entitled to deduct the taxes from the amount to be paid. 

The main questions aroused before the Authority are

a) whether the amount receivable by the applicant a capital receipt or revenue receipt?

b) whether it is taxable under ITA and what would be the basis and method of determination of taxable income, applicable tax rate and deduction? 

c) If the Supreme Court of New York holds that Satyam is contractually bound to bear the tax payable on the said amount, would Section 195A of the Act be applicable?

d) Is the interest receivable by the applicant taxable income under the Act and would such income be subject to tax deduction at source under the Act? 

During the course of Settlement the Court of Appeal held that Intellectual property was very important to the parties and the right of the applicant to retain all intellectual property rights in the software created was recognised. In the commercial world it is not normal to part with such a valuable right for no consideration and atleast a portion of the compensation paid by Satyam to the applicant, must be ascribed as royalty, being consideration for licensing of the right. It was directed that Assessing Officer should determine consideration attributable to the use of rights and its taxability. Apart from this, balance consideration is capital receipt not chargeable to tax in India.

The interest receivable by the applicant is earned in India and therefore taxable in India.
Supreme Court of New York upheld the claim of Satyam to withhold the tax out of the payment to be made to the applicant.

Upaid Systems Limited - A.A.R. No. 885 dt. 12.10. 2011

2. Sale of shares by Mauritian subsidiary of UK company-Tax residency certificate-Article 13.4 of DTAA-not taxable
The applicant held 50% shares in the capital of Ardex Endura (India) Pvt. Ltd. Indian Company is engaged in manufacturing of flooring adhesives. The applicant is proposing to sell its entire stake to another non-resident group company known as Ardex Beteiligungs – GmbH Germany at fair market value. The applicant seeks ruling mainly on following questions as to whether
a) the capital gains arising on the proposed sale transaction would be chargeable to Income-tax in India in the hands of the Applicant, having regard to the provisions of paragraph 4 of Article 13 of the India-Mauritius Tax Treaty or whether the applicant can receive the sale proceeds without deduction of income tax at source? 

b) the Applicant would be required to file a return of income in India in respect of the proposed transfer of shares?

Revenue contended that the applicant is wholly owned subsidiary of UK company and it had no income of any nature during the current year or previous year and the only asset was investment in the Indian company. The funds for purchase of the investments were received from holding company and also the decision regarding the sale of shares was taken by the holding company. Thus the veil should be pierced and India-UK treaty should be applied.
The applicant contended that the company was created in 1998 by a group other than Ardex group. Ardex group was in the business of manufacturing of construction material and it acquired Mauritian company with a view to expand its business. The applicant was a tax resident of Mauritius and the Tax Residency Certificate has to be accepted view of the decision in Azadi Bachao Andolan (263 ITR 706). 
The authority ruled that the arrangement has not come into existence all of a sudden. It is not clear how far the theory of beneficial ownership could be invoked. Also it was held in Azadi Bachao Andolan that treaty-shopping itself is not taboo. As the shares were held for a considerable length of time and sale is effected at Market value, it was held that the capital gains on the proposed sale of shares by the applicant is not chargeable to tax in India. However since the shares to be transferred are the shares of an Indian company, we rule that the applicant is bound to file a return of income in India. Ref: VNU International BV, AAR 871of 2010.
Ardex Investments Mauritius Ltd. - A.A.R. No. 866 dt. 14.11.11

3. Application after filing return of income-case pending before AO-application dismissed
The applicant had filed return of income without showing the income in respect of which ruling is sought. The applicant submits that application should be admitted under rule 19 of the Authority for Advance Rulings (Procedure) Rules 1996. Revenue contends that rule is not attracted since that Rule relates only to rectification of mistakes apparent from the record or amending an order vitiated by any such apparent error.

Applicant refers to the Hand Book on Advance Rulings wherein it is stated that in a case where a notice under section 142(1) is issued for submission of an income-tax return by the applicant, unless there is any indication in the notice or some other material to show that the issue of this notice was in such circumstances as to show that the questions posed before the Authority has already been agitated by the assessee before, or had already arisen in the mind of, or discussed by, the Assessing Officer, it is difficult to say that the terms of clause (a) of the proviso to section 254R(2) are attracted. However the authority ruled that it does not deal with the situation where return has been filed. Also as order u/s 197 has been passed directing deduction of tax, it cannot be said that the income under contention will not be in the mind of Assessing Officer. It was also ruled that it difficult to read or understand explanation 1 to section 153 of the Act, as an aid to understand the bar created by section 245R(2) of the Act with particular reference to clause (i) of the proviso. Authority reiterating the ruling in Monte Harris [218ITR413] dismissed the application.

SEPCOIII Electric Power Construction Corporation - A.A.R. No. 1009 dt. 15.11.2011

4. Insurance premium to COFACE for guaranteeing the credit facility-exemption under Article 12.3 of India-France DTAA read with MFN clause in Protocol-DTAA with Hungary, Canada, Ireland
The applicant, Indian Company entered into an agreement for purchase of aircraft from Dassault Aviation SA, French company. On 17.3.2009, COFACE agreed to partially guarantee the credit facility to be extended by the seller. The credit facility which was to be repaid in six-monthly instalments, was paid by way of promissory notes. All the promissory notes were irrevocably and unconditionally assigned by Dassault to BNP Paribas, France. The questions before the authority are as under

a) Whether the payment of interest to Dassault and/or to BNP is taxable in view of provision of Article 12(3)(b) of the India-France DTAA?
b) In light of the facts and declaration by Dassault that it does not have PE in India, whether the applicant would require to deduct tax at source under section 195(2) of the Act on the payment of interest to Dassault, if yes at what rate?

c) Based on the facts and also that the interest payment by applicant is not in connection with debt that is effectively connected to a PE of BNP in India, whether the applicant would be required to deduct tax at source under section 195(2) of the Act on the payment of interest to BNP, if yes at what rate?

Article 12.3(b) of India-France DTAA covers loan or credit extended or endorsed . COFACE has neither extended the loan or credit nor guaranteed the repayment of the loan by the applicant. It has only engaged itself to pay an agreed sum to Dassault in the event Dassault incurring a loss on not being able to recover the loan or credit.
A protocol was signed by India and France on 29.9.1992 by which the benefit of the Most Favoured Nation clause has been extended to this Convention and based on it, exemption is extended to insurance of the credit, in view of such exemption being granted by India in treaties with Hungary, Canada and Ireland. Thus the interest payable to Dassault is not taxable in India under Article 12.3(b) of India-France DTAA.
There is nothing in contrary to state that interest payable to BNP PARIBAS, France is not beneficially owned by it. Thus India-France treaty would continue to be applicable and interest payable to BNP PARIBAS  would not be taxable in India in view of Article 12.3(b). Accordingly there is no obligation on the applicant to withhold tax on the interest paid to Dassault or to BNP PARIBAS on the transaction.
Poonawalla Aviation Private Limited, A.A.R. No. 953 dt. 05.12.2011

5. Provision of support services to maintain group standard-makes available technical knowledge, skills, etc.-fees for technical services-Article 12.5 of India-Netherland DTAA
The applicant, a company based in Netherlands is in the business of manufacture and sale of sugar confectionary and gum and also provides operational and other support services for the benefit of Perfetti Van Melle Group companies. It is providing these support services to Perfetti Van Melle India Pvt. Ltd. (Perfetti India) and invoicing on cost to cost basis. The employees and other personnel of applicant does not visit India for providing these services. The question arises as to 
a) 
whether the payment made by Perfetti India for the services will not be chargeable to tax in India as per the provisions of DTAA?

b) If the answer to (a) above is negative, whether the cost to be allocated to Perfetti India will not be in nature of income and not chargeable to tax in India?
c) if the Applicant is not taxable in India for the costs to be allocated, whether Perfetti India will not be liable to withhold taxes under section 195?
d) Assuming that the Applicant has no other taxable income in India, whether the Applicant will be absolved from filing a tax return and whether the transfer pricing provisions of section 92 to section 92F will be applicable to the Applicant?
Applicant submits that the functions in respect of which costs will be allocated are managerial and not technical or consultancy in nature and Perfetti India will not get equipped with the knowledge or expertise for application in future. Being managerial services, these are outside the purview of Article 12 and in the absence of a specific clause of service PE in the DTAC, the question of service PE for the services to be rendered by the Applicant does not arise

The Revenue argued that these services will enable Perfetti India to manage its services efficiently based on the reports, codes and procedures without further help from the Applicant. The services are in the nature of managerial and consultancy services since there is no technical services, the phrase “make available‟ would have no application.
Authority placed reliance on the decisions in case of Intertek Testing Services (2008) (307 ITR 418) and G.V.K. Industries (228 ITR 564) and held that the services are of technical in nature. The fruits of the services remain available to the person utilizing the services in some concrete shape such as technical knowledge, experience, skills, etc. The decision in case of Raymond Ltd. (86 ITD 791) is relied upon.

Trademark Technology and Know-how License Agreement (TTLA) gives right to manufacture and the service agreement brings the efficiency in such manufacture. The two agreements are inextricably attached to each other or atleast complimentary to each other. The meaning of make available cannot be drawn from the DTAA between India and US. Thus it was held by the Authority that services under the Service Agreement when read with TTLA, fall within the purview of Article 12.5(a) of the DTAC as such services “are ancillary and subsidiary to the application or enjoyment of the right, property or information for which a payment described in paragraph 4 of this Article is received”.
The payment will be taxable in India under Article 12.5(a) and 12.5(b). Thus appropriate taxes are required to be deducted and the tax return is to be filed in India. Also the provisions of transfer pricing would be applicable.

Perfetti Van Melle Holding B.V. - A.A.R. No. 869 dt. 09.12.2011

