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1. Introduction
This is the fourth article in the series of taxation of Non-Residents. In the current article we will cover the provisions of taxation of  salary income of a non-resident, understanding the meaning, inclusions, exemptions and deductions from  salary income along with taxability, TDS and filing of the tax return under the Income tax Act ,1961(ITA)
In the Present environment it is common for individuals to move Abroad for employment. Thus it is important for the individual to understand his tax liabilities in India.
Article focusses mainly on Provisions of the Taxation of salaries under ITA having impact on special issues affecting the Non Residents 

A Non-Resident is liable to tax in India on that income which is derived by him in India. Income is derived by him in India if–

i.	It is received in India; or deemed to have been received in India 
ii.	It accrues or arises in India or is deemed to accrue or arise in India.

a. The meaning of ‘deemed to accrue or arise’   of "Salaries" in India   is when it is earned in India. (Sec 9(1) (ii)). 
The rest period or leave period which is preceded and succeeded by services rendered in India and forms part of the service contract of employment,
shall be regarded as income earned in India.
Salary is said to be earned in India if it is payable for the services rendered in      India, this will mean that employment is exercised in India irrespective that employee  is Non Resident of India.

b. In case of a Non Resident where salary is payable by the Government of India to a Citizen of India then it is deemed to accrue or arise in India for the Services rendered outside India. Sec 9(1)(iii).

2. Taxation of Salary
Section 15 deals with the basis of charge as under.
a.  Salary is chargeable to tax either on a ‘due’ basis whether paid or not
b. Any salary, paid or allowed in advance,(though not due) 
c. Any  arrears  of salary paid or allowed ,not charged to tax in earlier year/s 
       2.1   Analysis of the Charging Provisions: Interestingly following will emerge from the above
i. Even if the salary is accrued it will be not be taxable until it is due but not received
ii. If salary is earned outside India by a Non Resident i.e. employment is exercised outside India, it may not be taxable in India even if the same is received in India.
iii. Any arrears of salary received for the past services rendered outside India has accrued outside India and hence may not be taxable again on due basis or on the basis of it being received in India even for the person who is Resident  of India at the time of it’s receipt.
iv. Support to the propositions as above may be found in the case of Ranjit Kumar Bose Vs. ITO [(1986) 18 ITD 230 (Calcutta)] it was held that as the assessee was a non-resident in service with a foreign employer, the salary income could not have been brought to tax on accrual basis for the simple reason that it accrued outside India. The provisions of section 5(2)(a) are subject to section 15, which, inter alia, says that salary is chargeable to income-tax on due basis irrespective of the fact whether it has been received or not. So, salary income is not liable to be taxed in India on receipt basis under section 15.
 
v. The Hon’ble Delhi High Court in the case of CIT Vs Anant Jain [(2012) 21 taxmann.com 19 (Delhi) dealt with a similar matter where the assessee, now ‘not ordinarily resident’, received retirement benefit / severance / vacation engagement from erstwhile employer in USA on termination of employment. It was held that as the erstwhile employer was based in USA and services were rendered to the erstwhile employer in USA, the said income did not accrue or arise in India and the said amount cannot be taxed in India when the income was received by him even though the status of the assessee during the year in question was that of 'not ordinary resident

3. Definition of Salary
The term ‘salary’ for the purposes of Income-tax Act, 1961 will include both monetary payments (e.g. basic salary, bonus, commission, allowances etc.) as well as non-monetary facilities (e.g. housing accommodation, medical facility, interest free loans etc.).
i. Salary’ under section 17(1), includes the following:
a. Wages 
b. any annuity 
c. any pension
d. any gratuity
e. any fees, commission, perquisite or profits in lieu of or in addition to any salary or wages
f. any advance of salary
g. any payment received in respect of any period of leave not availed by him i.e. leave salary or leave encashment
h. Provident Fund: - the portion of the annual accretion in any previous year to the balance at the credit of an employee participating in a recognized provident fund to the extent it is taxable and - transferred balance in recognized provident fund to the extent it is taxable
i. The contribution made by the Central Government or any other employer in the previous year to the account of an employee under a pension scheme referred to in section 80CCD.

ii. Perquisites
Perquisites are benefits received by a person as a result of his/her official position and are over and above the salary or wages. These fringe benefits or perquisites can be taxable or non-taxable depending upon their nature.
Perquisite is defined in the section 17(2) of the Income tax Act as including:

a. Value of rent-free/concessional rent accommodation provided by the employer.

b. Any sum paid by employer in respect of an obligation which was actually payable by the assessee.

c. Value of any benefit/amenity granted free or at concessional rate to specified employees etc.

d. The value of any specified security or sweat equity shares allotted or transferred, directly or indirectly, by the employer, or former employer, free of cost or at concessional rate to the assesssee.

e. The amount of any contribution to an approved superannuation fund, recognised provident fund, in the scheme referred to in sub-section (1) of section 80CCD by the employer in respect of the assessee, to the extent it exceeds seven lakh fifty thousand rupees. Any interest, dividend, or any other sum standing at the credit of the fund or scheme provided the contribution is included in the total income

f. The value of any other fringe benefit or amenity as may be prescribed.


iii. Allowances
[bookmark: _GoBack]Allowance is defined as a fixed quantity of money or other benefits given regularly in addition to salary for meeting specific requirements of the employees. 

As a general rule, all allowances are to be included in the total income unless specifically exempted.
Allowances can be classified into three categories:-
a. Allowances that are fully taxable
b. Allowances which are exempted for a specific amount
c. Allowance which are fully exempt

The table below gives the illustrative example of such allowances.
Allowances
	Fully Taxable
	Partly Taxable
	Fully Exempt

	(i) Entertainment Allowance
(ii) Dearness Allowance
(iii) Overtime Allowance
(iv) Fixed Medical Allowance
(v)City Compensatory Allowance (to meet increased cost of living in cities)
(vi) Interim Allowance
(vii) Servant Allowance
(viii) Project Allowance
(ix)Tiffin/Lunch/Dinner Allowance
(x) Any other cash allowance
(xi) Warden Allowance
(xii) Non-practicing Allowance
	(i) House Rent Allowance [u/s 10(13A)]
(ii) Special Allowances [u/s 10(14)(ii) in respect of Daily  Allowance
Tax equalisation payment U/S 10(10CC)

Allowance for Cost of relocation from normal place of Residence 10(14)(ii)


	(i) Allowance granted to Government employees outside India.
(ii) Allowance granted to High Court Judges
(iii) Sumptuary allowance granted to High Court or Supreme Court Judges
(iv) Allowance paid by the United Nations Organization
(v) Compensatory Allowance received by a judge





4. Cross Border Inbound  Deputation: 

ITA provides an inclusive definition of the term salary and perquisites. The term ‘salary’ includes wages, any annuity or pension, gratuity, any fees, commission, perquisites or profits in lieu of or in addition to any salary or wages, advance salary, leave salary, etc. Thus, essentially salary includes all consideration in money or money’s worth (cash or kind) for services rendered arising out of an employer-employee relationship. The definition is wide enough to cover all types of payments whether in cash or kind; whether immediate or lump sum and whether from or on behalf of current or past employer. 

In addition to the normal components included in salary structure of any employee, some typical components of the remuneration package of an expatriate employee/inbound deputation will cover a complex remuneration arrangement described in following paragraphs

4.1.  PF and ESOP : Foreign Company payroll continues with Remuneration, social Security, other statutory payments and also ESOP  in the Foreign Country

i. Social Security Payments:  In October 2008, the Government of India issued notifications extending the applicability of EPF Act to a new category of workers called ‘International Workers’ requiring them to mandatorily contribute into its schemes with effect from 1 November 2008. 

ii. International Worker’ has been defined to mean: 

a. Indian employee having worked or going to work in a foreign country with which India has a Social Security Agreement (SSA);and being eligible to avail the benefits under the social security programme of that country, by virtue of eligibility gained or going to gain, under the said SSA. 
b. An employee other than an Indian employee, holding other than an Indian passport, working     for an establishment in India to which the EPF Act applies. 

However, a Nepalese national and a Bhutanese national shall be deemed to be an Indian worker and not an International Worker under the EPF Act 

The Employees’ Provident Fund Organisation (EPFO) vide its Circular dated 23rd June 2017 has clarified that Indian expatriates who qualify as International Worker while on employment abroad would become domestic employees once they come back to India and any contribution made by the employer to Provident Fund up to 12% of ‘salary’ (as defined for the purpose of Provident Fund contribution is exempt from tax). However, any contribution in excess of 12% of the employee’s contribution paid by the employer (on employees’ behalf) is taxable in the hands of the employee. 

4.2.  Social Security: In case of inbound deputation most of the time Social Security contribution are paid by the employer abroad and they are exempt from taxes if same are covered under the Social Security Agreements between the Governments of India and the country of the resident of the concerned employee prior to his deputation in India.

i. Taxability of Employer’s Contribution
There is no specific provision under ITA that governs the tax treatment for social security contributions made by an employer to the overseas social security scheme on behalf of its employees or by the inbound expatriate employees who continue to contribute to their home social security scheme.
Guidance can be drawn from past judicial rulings where it has been held that employer contribution may not be considered as a taxable perquisite provided the following conditions are satisfied: 
a. The contribution made is an obligation of employer and is mandatory in nature; 
b. The contribution made is not an obligation of the employee being met by employer;

The contribution is not actually paid to the employee or allowed to the employee or due/accrued to the employee from the employer; 
c. The employee does not have vested right at the time when contribution is made; 
d. The receipt of the contribution made to the fund is contingent in nature; 
e. The employees do not have any right to claim the amount payable under the policy on the date on which the contribution is being made. 


ii. Taxability of Employee’s Contribution

Likewise, based on judicial precedents, in respect of inbound employee’s contribution to home social security, a deduction may be available from the salary income if the contributions made by employee meet the following conditions: 
a. The employer is authorized to deduct the social security contribution from the remuneration payable to the employee; 
b. The provisions of the home country income tax laws allow full deduction of the social security contributions from the income and it is only on the net income that the tax is levied; 
c. The scheme to which the contributions are made is not a 'company framed scheme' and are statutorily required by law; 
d. The contributions are required to be made by employees compulsorily;
e. The contributions are deducted from the employee’s salary as a prior charge by overriding title. 


The Delhi HC in case of Yoshio Kubo & Ors. vs CIT (ITA No 441/2003/Del) has held that the amounts paid by employers to pensions or social security funds are not perquisite since no immediate vesting is derived to employee at the time of contribution to such funds. Hence, the same were held as non-taxable in the hands of employees. 
A case specific evaluation shall need to be done on the basis of the above, to determine income-tax implications

4.3. ESOP:An Employee Stock Option (ESOP) is a common component of remuneration especially
in multinational companies that provide the workforce with an ownership interest
in the company. The taxability of ESOP has seen a lot of changes under the Act. Currently, ESOP is specifically included within the definition of perquisite.
Under section 17 of the Act, “perquisite” includes:–
(vi) the value of any specified security or sweat equity share allotted or transferred,
directly or indirectly, by the employer, or former employer, free of cost or at
concessional rate to the assessee.”

i. As such, ESOPs are taxable in the year/at the time of allotment of shares by employer. The following are the basic stages under a typical ESOP:
· Grant Date           
· Vesting Date         
· Exercise Date          
· Allotment Date       
· Selling Date


The vesting period in an ESOP could generally be 2-3 (or more) years. Since the taxability of salary depends upon the residential status as well as the place of rendering of services, the taxability of ESOP can be a complex affair.

ii. ITA does not specifically provide for apportionment of stock-based income in relation to mobile employees. However, guidance may be drawn from the Delhi Income Tax Appellate Tribunal (ITAT) in the case of Robert Arthur Keltz (represented by United Technologies International Operation), according to which if an employee is based in India only for a part of vesting period (i.e. period beginning with the date of grant of the stock options and ending with the date of vesting of the stock options), then proportionate amount of the value of benefit will be liable to tax in India. The proportionate value shall be determined by applying to the value of benefit, the proportion which the length of the period of stay in India by the expatriate during the vesting period bears to the length of the total vesting period. This proposition is supported by CBDT circulars in the erstwhile Fringe Benefits Regime. 

Hence, in case of NRs and RNORs, only that benefit which is attributable to the period of services rendered in India during the vesting period shall be taxable in the financial year in which taxable event occurs.

In case of Bharat Financial Inclusion Ltd (ITA No 237/Hyd/2017), dated 3 August 2018), the Hyderabad Tribunal held that allotment of shares by the employer is relevant for taxation of ESOP perquisite and not on exercise of option by employee. Accordingly, tax withholding obligation arises on allotment of shares.

iii. Daily Allowance: Indian Company pays the reimbursements of the cost to the Foreign Company along with various incidental payments to the deputed employee in India like daily allowance for stay in India, daily allowance/ per diem is generally paid to employees in addition to their regular salary in order to meet their daily living expenses. Such daily allowance/ per diem is includible in the taxable salary income of employee.
However, exemption from tax in some cases, particularly in case of short-term business travelers who are on tour, may be claimed in respect of the actual expenses incurred by the expatriate towards ordinary daily charges on account of absence from the normal place of duty and in the present time this is normal to pay such expenses in India as Tax free allowance. Sec 10 (14)(ii)

iv. Hypo Tax:  Certain payments towards Tax (Hypothetical Tax) to bring the foreign employee at par with the tax percentage he was paying in his country of Residence prior to deputation etc.(Sec 10(10CC))
Hypothetical tax is a part of the tax equalization policy under which the expatriate employee is responsible during the assignment for "hypothetical" or "stay-at-home" tax, which would be calculated on the remuneration the expatriate employee would have earned if he/she continued to live and work in the home location. 
Hypothetical tax is withheld from the expatriate's normal pay and is retained by the employer as a "tax reserve". The company would then pay all applicable home and host country taxes on employment income (including taxes on expatriate benefits) during the assignment. 
There are judicial precedents to support the position that the hypothetical tax reduced from the salary does not constitute income in the hands of the expatriate and therefore cannot be treated as part of the employee’s taxable salary. This has also been re-affirmed by the Bombay High Court in the case of Jaydev H. Raja (ITA No 87/2000)
4.4. Transfer cost: The employees may be paid an allowance to meet relocation/ transfer expenses, shipment cost, excess baggage cost, etc. In case such allowance is actually used by the employees for travel and shipment purposes and the same can be substantiated by adequate documentation, the amount of allowance which is actually used to meet such expenses can arguably be claimed as exempt. Any cash relocation allowance which cannot be substantiated with actual proof of expenditure (limited to travel and shipment of goods) is fully taxable. Sec 10(14)(i)

4.5. Perquisites 

The term perquisite is defined widely to include all the benefits/ concessions received by an employee from an employer. It includes both, monetary as well as non-monetary perquisites. Rules have been prescribed for valuing the perquisites 

Free or concessional accommodation provided by the employer constitutes a taxable perquisite under ITA. In terms of House Rent Allowance (‘HRA’ )
In case the employee has taken accommodation on rent in India, the employee shall be eligible for exemption on account of the rent paid by the him to the extent of lower of the following: Sec 10(13A)
i. Actual HRA received for the period during which the rented accommodation was occupied; or 
ii. Excess of rent paid over 10% of salary for the period; or 
iii. 50% of the salary, in case accommodation is situated in Mumbai, Delhi, Kolkata or Chennai, or 40% in all other cases 

Salary for the purpose of computing the aforesaid exemption means basic salary, dearness allowance if terms of employment so provide and commission earned by the employee based on a fixed percentage of turnover achieved.  
An employee is required to submit Form No. 12BB providing relevant details viz. name, address and PAN of landlord (where rental payments exceed ` 100,000 per annum) along with proof of making rental payments for claiming exemption of HRA. 
Likewise other Perquisite in any form will be valued as per the Rule 3 of the ITA as amended from time to time and will be added to the salary Income .
Thus computation of the Income from salary for the services rendered in India will comprise of collecting information about  all the  payments and the benefits enumerated above for its analysis as to ,which component will form part of the Taxable Income, Salaries, perquisites(as per the valuation rules)minus the tax free perquisite,  allowances minus exempt allowances , Social Security payments, Tax Equalization payments  etc.



5. Treaty Provisions Pertaining to Income from Salary
The Sec 90(2) of ITA allows for adoption of provisions of the act or of the treaty, whichever
is beneficial to the assessee .
This position has been upheld by the Apex Court in the case of UOI vs. Azadi Bachao Andolan (263 ITR 706).
Treaty provisions can provide relief to a resident of other country for claiming benefits under Article 15 or Article 16 of the treaty as the case may be in the respective tax treaty... Article 15 of OECD Model on dependent personnel Convention states the following:

i.  Subject to the provisions of Articles 16, 18 and 19, salaries, wages and other similar remuneration derived by a resident of a Contracting State in respect of an employment shall be taxable only in that State unless the employment is exercised in the other Contracting State. If the employment is so exercised, such remuneration as is derived therefrom may be taxed in that other State

ii. Notwithstanding the provisions of paragraph 1, remuneration derived by a
resident of a Contracting State in respect of an employment exercised in the other
Contracting State shall be taxable only in the first-mentioned State if:
a) the recipient is present in the other State for a period or periods not exceeding
in the aggregate 183 days in any twelve month period commencing or ending in
the fiscal year concerned, and
b) the remuneration is paid by, or on behalf of, an employer who is not a resident
of the other State, and
c) the remuneration is not borne by a permanent establishment which the
employer has in the other State.

iii. Notwithstanding the preceding provisions of this Article, remuneration derived
by a resident of a Contracting State in respect of an employment, as a member of the
regular complement of a ship or aircraft, that is exercised aboard a ship or aircraft
operated in international traffic, other than aboard a ship or aircraft operated solely
within the other Contracting State, shall be taxable only in the first-mentioned State.

5.1.    Analysis of Article 15 of the tax Treaty: It  can be inferred  that the Tax Payer can offer his /her Salary  income in respective Place of Residence  even if the salary is earned in India  provided he/she fulfils all the above three conditions namely: 
i. a condition of less than 183 days stay in India, 
ii. condition that his/her employer is not a Resident in India 
iii. that the employer does not have a Permanent Establishment in India.

Taking the situation of the lockdown during the covid related travel restriction 
If a resident of a country with whom India has signed a treaty with above provision in the treaty, has exercised his employment from India during the lockdown, but did not stay more than 183 days in India during the relevant period, then remuneration received for such a period will not be taxed in India.
In a case where a Person is also a Resident of India under the ITA then in such a case also Remuneration will not be taxable if the conditions of Article 15 are observed by such a Resident of India as he is entitled to the benefits of the tax treaty owing to him being also a Resident of other Country and under tie breaker test he is Resident of that other country.
In this case in accordance with Sec 5 of ITA his income will be taxable in India as it is accrued in India however under the Tax Treaty he will be entitled to offer his Income to Tax in his country of Residence and exclude it from Indian Tax base.
Although he has stayed for a period less than 183 days in India during the period as referred in Art 15, he could have been Resident in India either under 120 days visit test or under more than 181 days test under ITA which could trigger a tie Breaker test for him to apply.

5.2.  Resident of a Non Treaty Country:  Remuneration for service rendered in India will be taxed in India for a Resident of a country (A Non Resident of India) which has no treaty with India for e.g. A Resident of Hong Kong. However, section 10(6)(vi) of the I. T. Act has provided a short stay exemption (up to 90 days in the previous year) to the non-resident employees from taxation in India under the head “Income from salaries” subject to the fulfilment of certain prescribed conditions even though Services are rendered in India ,employment is exercised in India.
The above cross border deputation may be explained in a tabular form as under
	Nature of assignments 
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	Characteristics 
	Inbound expatriate 
	Outbound expatriate 


	Business Visits 
	· Employee visiting foreign country for short business visits of 20-30 days spread over the year. 
· Purely for the limited purpose of attending meetings/ conferences in the capacity of employee of Home country. 
	· No tax implications for foreign entity as well as for the expatriate 
	· Employee would remain a resident in India and hence salary in respect of period of foreign visits would continue to be taxable in India. 
· No distinct tax implication for the Indian employer as well as for the employee. 

	Short term 
	· Employee would be sent to foreign country for short periods of 6-8 months. 
· He/ she would be working in foreign country but as an employee of the Home Country and would continue to be on its Payroll.
	· There could be Service Permanent 
Establishment exposure for the foreign entity depending upon the relevant clause of the tax treaty entered into between India and the respective country. 
· Consequently, the 
	· There could be Service Permanent Establishment exposure for the Indian entity in the foreign country depending upon the relevant clause of the tax treaty entered into between India and the respective country. 
· Outbound expatriate 



	
	
· Normally entity in foreign country would compensate the Home country counterpart for the services rendered by the expatriate. 
· Generally, such arrangement is made for performing training or supervisory functions. 
	Foreign entity would be taxable in India & will have to comply with the local tax laws including withholding tax Formalities. 
· Employees will be taxable on the salary income earned. They may be eligible for short stay exemption subject to fulfilment of certain conditions under the Treaty or under the domestic law. 
	may qualify as non- resident in India under the domestic law in which case tax credit can be claimed. 
· However, if salary is received in India, the same may be taxable and accordingly subjected to withholding tax in India.
· In case the employee continues to be resident in India, short stay exemption can be claimed in the foreign country. 


	Medium- term
& Long-term assignments — Secondment 
	· Employee would be deputed to foreign country for rendering services to the entity in foreign country for a period of 2 – 3 years or more. 
· He/ she would be working in foreign country in the capacity of Employee of Company of that country. 
· He/ she would be on the payroll of the entity in home  country and the remuneration would be solely borne by that entity, known as lien of the Employee over the Home country Employment 
	· Indian entity will have to comply with all the regular legal formalities in respect of the expatriate. 
· By and large the foreign entity will not have any Permanent Establishment exposure in India. 
· Since economic employment lies with Indian entity the expatriate would be taxable on the salary income earned. 
	· Foreign Country will have to comply with all the local formalities in respect of the employee. 
· Generally such outbound expatriate would qualify as non- resident in India under the domestic law during such term. 
· Possibility of dual residency in the year of transfer depending upon their stay pattern in the year of leaving or returning back. 
· Salary for the period services are rendered abroad would not be taxable in India. 





In a case where the payment is not considered as Salaries due to non-fulfilment of the conditions of the Treaty Provisions or the employer- employee relationship of the Foreign deputee with Indian Company, then such a remuneration may be characterised as the payment for the services rendered by the Foreign Company to the Indian Company either with Permanent Establishment or not.
The issue of inbound deputation is a conroversial and  litigious one due to determination of the employee services treated as the services of the Foreign Company with  or without the presence of a PE. The landmark decision covering the entire controversy may be found in the decisions of Bangalore ITAT in case of Food World Supermarket Ltd. (63 taxmann.com 43) and Delhi High Court in the case of Centrica India Offshore (P.) Ltd. (44 taxmann.300).
5.3. In cases of outbound deputation since the services are rendered outside India depending upon the Residential Status of the employee such remuneration will be taxable in India. If he is non Resident due to Residential Status test under Sec  6 of the ITA , salary earned outside India will not be taxable in India, else same will be taxable in India.


6. Taxation of Salary Income received in India 

To understand the salary income of non-resident in India let’s take an example. Mr Bob, an NRI is working outside India for company XYZ, incorporated in India. Mr Bob receives the salary in his NRE account located in India. Mr Bob being a resident outside India is taxed in that jurisdiction on his total income. Will Mr Bob be taxed in India as well since the salary is received in India from a company incorporated in India?

i. As mentioned in clause 5(2) income of a non-resident will be taxed in India if the salary is received in India and Section 9(1)(ii) states income will be deemed to accrue or arise in India if the service is rendered in India.
ii. Explanation 1 to Section 5 states that Income which accrues or arises outside India shall not be deemed to be received in India within the meaning of this section by reason only of the fact that it is taken into account in a balance sheet prepared in India.

iii. Explanation 2 to Section 5 clarifies that income which has been included in the total income of a person on the basis that it has accrued or arisen or is deemed to have accrued or arisen to him shall not again be so included on the basis that it is received or deemed to be received by him in India.

iv. Section 5  is subject to  other provisions of the act since it starts with an expression ‘subject to the provisions of the act.

v.  Thus Section 5(2),read with Section 9(1) (ii) infers that the salary cannot be taxed in India only for the reason that it was received in India but it is  taxed at the place of its accrual and so in India if, and only if, the services are rendered in India otherwise  will be taxed at a place where such services were rendered.


vi. In case of Bholanath Pal vs ITO (ITA No 10/Bang/2011, order dated 30th May, 2012), the Bangalore bench of Income-Tax Appellate Tribunal held that under the Income Tax Act, 1961 salary of individual for services rendered overseas cannot be taxed in India merely because the salary is received in India

vii.  In case of Smt. Maya. C. Nair vs ITO (ITA No. 2407/Bang/2018 dated 31 October 2018) the Bangalore bench of Income-Tax Appellate Tribunal held that under the Income Tax Act, 1961 salary of individual for services rendered overseas cannot be taxed in India merely because the salary is received in India, despite the taxpayer’s failure to furnish Tax Residency Certificate(TRC) as all evidence relating to stay and taxation Abroad (USA) was submitted in the course of assessment

viii. In case of Arvind Singh Chauhan vs ITO, the Agra bench of Income Tax Appellate Tribunal held that Salary income accrues at the place where the services are rendered and not where the appointment letter is received, even if the salary is brought to India.


ix. Circular No. 13/2017 issued by CBDT holds that “salary accrued to a Non-Resident seafarer for services rendered outside India on a foreign going ship shall not be taxed in India merely because the amount was credited to NRE Account maintained with an Indian Bank by the sea-farer

x. Taking into consideration all the above case laws and provisions one may safely conclude that place of accrual depends on where the services are rendered which gives rise to payment of salary.  The income accrued outside India should be taxed in such country and be exempted in India.

7. Tax Deducted at Source (TDS) on Salary Income in India for non-residents
i. As per Section 192 of the IT Act, any person responsible for paying any amount under the head salaries is required to deduct tax at source at the time of payment.
ii. This section unlike some other provisions, does not distinguish between payment of salary, to a resident or to a non-resident or expatriate. Thus all payments which are taxable under the head salaries, are also covered by the provisions of TDS, irrespective of the residential status of the recipient. However, the residential status of an individual is pertinent in determining whether the receipt itself is taxable in India or not.
iii. Where salary is payable in foreign currency, the amount of tax deducted is to be calculated after converting the salary payable into Indian currency at the telegraphic transfer buying rate as adopted by State Bank of India on the date of deduction of tax(Rule 26) read with Section 192(6). It may be noted that this rule is applicable only for determination of TDS. However, in computing the salary income, the rate of conversion to be applied is the telegraphic transfer buying rate on the last day of month immediately preceding the month in which the salary is due or is paid in advance or arrears (Rule 115).
iv. It may be noted that Tax is required to be deducted only on payment and hence certain non-monetary perquisite may not attract provisions of Sec 192 of the ITA 
v. In order to consider the benefit of the Tax Treaty it is essential to observe the conditions of Sec 90 as regards Tax Residency Certificate from the country of the Non Resident or the Resident who can be a Resident of the other country under the Tie breaker Test.
vi.  In case of overseas assignments where the employee remains on Indian company’s payroll and continues to be a ROR in India, the Indian company is required to deduct tax under section 192 of the Act on the assignment remuneration (i.e. salary, assignment related allowances benefits) provided to the employees A prescribed form is required to be filed in case of foreign credit is to be claimed. 
vii. In this regard, it is pertinent to note that the Supreme Court of India in the case of Eli Lily has ruled that in case salary paid to the expatriate is for rendition of services in India, with no part of such services being performed for the foreign entity, tax has to be deducted at source from salaries of expatriate employees working in India even in cases where such salaries were paid abroad. In other words, salary payable for services rendered in India should be subject to tax deducted at source/ withholding tax provisions, even on that part of the salary which is paid in the home country to the expatriate employee. 

The sum of all the salary components, after considering the exemptions and including the value of monetary as well as non- monetary perquisites, would constitute the total salary income chargeable to tax in India. 
Further, there may be situations where salary is paid in India (though taxable
on receipt basis as per ITA) is not taxable under the applicable DTAA (due to the employee qualifying as tax treaty resident of the overseas country and also rendering services overseas). 
Conversely, where an employee qualifies as tax treaty resident of India and liable to tax in India may also be taxable in the overseas country (say due to part of services being rendered overseas and not eligible to short stay exemption) and eligible to foreign tax credit in India in respect of such foreign taxes. 
As regards tax withholding in India by the employer, though there is no explicit provision in section 192, the employer can arguably consider the above mentioned tax treaty benefits (i.e. non-taxability of salary / foreign tax credit) at the stage of Indian tax withholding. This approach has been upheld in recent AAR rulings in the case of Texas Instruments as well as Hewlett Packard.



8. Return of Income in India
In various judicial precedents,5 it has been held that if the income received by the  assessee before claiming exemptions and deductions (including treaty benefit) exceeds the maximum amount which is not chargeable to income tax, a return of income has to be filed. The assessing officer will then decide whether the deductions/ exemptions claimed are allowable or not.

9. Conclusion
In light of above quoted assertions and judicial precedents involving settled principles of law, it is just and proper to hold that salary income of an NR 

i. Received in India for the work done abroad be taxed in the contracting state where he rendered such work and such income will not be taxed in India irrespective of the status of the Non Resident in India at the time of receipt of the salary.
ii. For services rendered in India, he may be entitle to exemption under Section 10(6) or under the Tax treaty if stay in India does not exceed period specified in the tax treaty, generally 183 days.
iii. Income from Salary involves various stages such as Source of Income, accrual of Income, Salary due, receipt of the Income, receipt irrespective of it’s accrual or due.  

It is generally taxed on an accrual basis and hence subsequent receipt will not give rise to taxable event. Under Sec 15(a) it is taxable only when it is due and hence under certain circumstances ESOP vesting period partly exercised in India may not give rise to taxable event as ESOP vesting due date falls at a time when employment is exercised outside India when such ESOP is due to the employee for its exercise.
In most cases of Non-Resident’s Salaries, it will be taxable only on a receipt basis under Sec 15(b) and Sec 15(c) of the ITA when it is paid in advance or in arrears for the services to be rendered in India, and already rendered respectively.

In case of advance  it will be covered by Sec 5(2) (a) read with Sec 9(1)(ii), received in India for the services to be rendered in India.
In case of arrears it will be covered by Sec 5(2)(b) read with 9  (1) (ii) accrued in India  for the services already rendered in India but received later. There is no need to file tax return in India if Income from salaries are not chargeable to Tax in India. 
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